MINISTER OF JUSTICE AND CONSTITUTIONAL DEVELOPMENT v NYATI & OTHERS – Constitutional Court 
Summary and procedure:
In Nyati v MEC for Department of Health, Gauteng and Another 2008 (5) SA 94 (CC) the Constitutional Court held that Section 3 of the State Liability Act, No 20 of 1957, which section prohibited execution or attachment of state owned property, was unconstitutional as it provided no alternative for the satisfaction of judgement debts to be paid by State Organs. 

The Court suspended the order for a period of 12 months, i.e. from 2 June 2008 to 2 June 2009, for necessary national legislation to be enacted which would provide an effective way for the enforcement of Court Orders granted against State Organs.

It was further held that the Minister of Justice and Constitutional Development must file a list/report of all unsatisfied Court Order granted against National and Provincial Department. The list/report was filed on 31 July 2008, 12 December 2008 and 5 August 2009. The report/list also had to stipulate the steps taken by the relevant Departments to satisfy the judgement debts.
The State Liability Bill was prepared in 2003 and published in an Extraordinary Government Gazette on 1 June 2009, which was one (1) day before the expiration of the 12 month suspension/invalidity period. 

Subsequent to the publishing of the Bill an urgent application was filed at the Constitutional Court requesting an extension of the suspension/invalidity period.

The Constitutional Court ordered on 1 June 2009 that the period would be extended until 31 August 2011. The remainder of the application was argued on 12 August 2009. 
Initial Interim Order:
On 31 August 2009 the Constitutional Court suggested that the following procedure relating to outstanding judgement debts be made an Interim Order. This interim order would be applicable until 31 August 2011 or until legislation is passed, whichever happens first.
1. Judgements that sound in money, where there is a final order and the order has not been satisfied within 30 days of date of judgement the Judgement Creditor may serve a notice on the State Attorney and the relevant Accounting Officer in the National or Provincial Department or Local Government of his/her/its intention to attach the movable property owned by the State and used by the Department;
2. If fourteen (14) days after the notice was served the debt has not been paid the Judgement Creditor may apply for a Warrant of Execution in terms of Rule 45 of the Uniform Rules of Court or in terms of Rule 36 of the Magistrate’s Court Rules;
3. The Sheriff may then, on the authority of the Warrant of Execution, attach movable property owned by the State Organ;
4. The property may not be sold for a period of 30 days, where after if no application was received as detailed in paragraph 5 hereunder the property may be sold in execution.
5. Any affected party may within any of the time periods specified above apply to the relevant Court for a stay in execution on the grounds that the sale is not in the interest of justice and good governance.  The onus rests on the applicant. 

Final Interim Order and Procedure to be followed:
After further oral submissions were heard by the Constitutional Court the interim order was amended as follows and thereby dictating the procedure that may now be followed:

1. If a judgement debt is not paid within 30 (thirty) days of date of judgement the Judgement Creditor may serve the Court Order in terms of Rule 4 of the Uniform Rules of Court or Rule 9 of the Magistrate’s Court Rules on the relevant National or Provincial Treasury, the State Attorney, the Accounting Officer of the relevant Department and the Executive Authority of the relevant Department;
2. The Court Order must be accompanied by a Certificate signed by either the Registrar of the High Court or the Clerk of the Magistrate’s Court certifying that no appeal, review or rescission proceedings are pending;
3. If the judgement debt is not paid within fourteen (14) days after the service of the Order and Certificate the Judgement Creditor may apply for a Warrant of Execution in terms of Rule 45 of the Uniform Rules of Court or in terms of Rule 36 of the Magistrate’s Court Rules;
4. The Sheriff may then, on the authority of the Warrant of Execution, attach movable property owned by the State Organ;
5. The property may not be sold for a period of 30 days, where after if no application was received, as detailed in paragraph 5 hereunder; the property may be sold in execution.
6. Any party having a direct and material interest may within any of the time periods specified above apply to the relevant Court for a stay in execution on the grounds that the sale is not in the interest of justice. . 

A copy of the Constitutional Court Judgement is annexed hereto.

Sonja Nel

29 January 2010

